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AUGUST 26, 2004

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPI Nl ON OF THE COURT BY ACOBA, J.

W hold that Hawai‘i Revised Statutes (HRS) § 431:10C
308.5 (1993) which referred to the worker conpensation treatnent
schedul es adopted by the director (director) of the Departnent of
Labor and Industrial Relations (DLIR) in the Hawai ‘i
Adm ni strative Rules (HAR) as the schedul es governi ng the anount
of payments to providers of no-fault benefits under notor vehicle
i nsurance policies nust be construed as having generally
i ncorporated the worker conpensation fee schedul es as they nmay
have been adopted and anended fromtine to time. Accordingly,
after the director repealed HAR Title 12, chapter 13, referred to
in HRS § 431:10C- 308.5(a), and adopted in 1996, HAR Title 12,
chapter 15, the latter becane the fee schedul e governi ng paynents
to no-fault benefit providers under HRS § 431: 10C- 308. 5.

Because the Septenber 12, 2000 judgnent of the first
circuit court (the court)?! granting sunmary judgnment in favor of

Def endant s- Appel | ees i nsurance conpani es? and agai nst Plaintiff-

! The Honorabl e Gail Nakatani presided.

2 Def endant s- Appel | ees are insurance carriers Allstate Insurance

Company, RLI Insurance Conpany, USAA Casualty Insurance Conpany, Geico

I ndemmity Conpany, Geico Casualty Company and Gover nnent Enpl oyees | nsurance

Company, Hartford Accident and Indemity Company, Travelers |Insurance Conpany,

Dai - Tokyo Royal Insurance Company, AlIG Hawaii |nsurance Conmpany, Budget Rent-
(continued...)
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Appel I ant Hawaii Providers Network (HPN) was consistent with the
foregoing, we affirmthe said judgnent.
l.

In 1992, the Legislature anended the notor vehicle
i nsurance |aw. These anmendnents were generally enacted “with the
i ntent of reducing and stabilizing the soaring cost of notor
vehicle insurance in this State.” Sen. Conf. Conm Rep. No. 161,
in 1992 Senate Journal, at 825. |In this regard, the existing
wor kers’ conpensation fee schedul e was adopted as the paynent fee
schedul e applicable to nedical and rehabilitative services
provi ded as no-fault benefits, HRS § 431:10C 103(10)(A),* for
persons injured in autonobile accidents. This provision which

was part of Act 123 (1992 Session Laws of Hawai‘i) becane

2(...continued)
A- Car Systens, First Indemity |Insurance of Hawaii, Progressive |Insurance
Cor poration, Progressive Northen Insurance Conmpany, Progressive Northwestern
I nsurance Company, Progressive Specialty Insurance Company, Star |nsurance
Company, Tokio Marine and Fire Insurance, Liberty Mutual |nsurance Conpany,
Li berty Mutual Fire Insurance Conmpany, Hawaiian |Insurance and Guaranty Company
(collectively Defendants).

8 HRS § 431: 10C-103(10)(A) states in relevant part:

(A) No-fault benefits, sometinmes referred to as
personal injury protection benefits, with respect to any
acci dental harm nmeans:

(i) Al'l appropriate and reasonabl e expenses
necessarily incurred for medical, hospital
surgical, professional, nursing, dental . . . ;

(ii) All appropriate and reasonabl e expenses
necessarily incurred for psychiatric, physical
and occupational therapy and rehabilitation
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effective on January 1, 1993 as HRS § 431:10C- 308.5(a) and (b).*

It stated in relevant part that:

(a) As used in this article, the term “workers
conpensation schedul es” nmeans the schedul es adopted and as
may be amended by the director of |abor and industria
relations for workers’ conpensation cases under chapter 386,
establishing fees and frequency of treatment guidelines and
contained in sections 12-13-30, 12-13-35, 12-13-38, 12-13-
39, 12-13-45, 12-13-85 through 92, and 12-13-94, Hawai

adm ni strative rules. Ref erences in the workers’
compensation schedules to “the enmployer”, “the director”,
and “the industrial injury”, shall be respectively construed
as references to “the insurer”, “the comm ssioner”, and “the
injury covered by no-fault benefits” for purposes of this
article.

(b) Effective January 1, 1993, the charges and
frequency of treatment for services specified in section
431:10C-103(10)(A) (i) and (ii), except for emergency
services provided within seventy-two hours followi ng a notor
vehicle accident resulting in injury, shall not exceed the
charges and frequency of treatment perm ssible under the
workers’ compensation schedul es, except as provided in

section 431:10C-308.6. . . . The [insurance] comm ssSioner
may adopt adm nistrative rules relating to fees or freguency
of treatnment for injuries covered by no-fault benefits. | f

adopted, these adm nistrative rules shall prevail to the
extent that they are inconsistent with the workers
conpensati on schedul es.

(Enmphases added.) The legislative intent was to “[e]stablish[] a
medi cal fee schedule which limts charges and frequency of
medi cal services and treatnment [for purposes of no-fault

coverage] by adopting, by reference, the workers’ conpensation

fee schedul e and guidelines.” Sen. Conf. Comm Rep. No. 161, in
1992 Senate Journal, at 826 (enphasis added). The Legislature
al so indicated that “[n]edical cost containnent . . . wll be
acconpl i shed by adoption of a fee schedul e nodel ed on the

wor kers’ conpensation nedical fee schedule.” Hse. Stand. Comm

Rep. No. 1271-92, in 1992 House Journal, at 1391. At that tine

4 HRS § 431:10C-308.5 was first enacted in 1992 as HRS § 431:10C-B
entitled “Limtation on charges” by Act 123. 1992 Session Laws of Hawaii, at
202-03.

4
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the workers’ conpensation fee schedule was contained in HAR Titl e
12, chapter 13. Therefore, pursuant to HRS § 431:10C 308.5, the
wor kers’ conpensation fee schedule in Title 12, chapter 13 was
adopted and nade effective for no-fault purposes as of January 1,
1993.°

Subsequently, the Insurance Conm ssioner (the
commi ssi oner) pronul gated new admi ni strative rul es consi stent
with HRS 8§ 431: 10C-308.5 under Title 16, chapter 23, “Modtor

Vehicl e I nsurance Law,” HAR HAR § 16-23-115 (1993)° which

5
stated that:

The preambl e dated January 1, 1993 for HAR Title 12, Chapter 13

This medical fee schedule (Title 12, Chapter 13) has
been adjusted for cal endar year 1993 in accordance with
Section 386-21 of the Workers’ Conpensation Law to reflect
the increase in the Consunmer Price Index for the Honol ulu
Regi on which occurred during the period July 1, 1991 through
June 30, 1992.

The increase in the Consumer Price Index during this
applicable period was 4.8 percent. Accordingly, the
cal cul ated “val ue of one unit” for the applicable period is
$31.58. The fee for each procedure should be conputed by
multiplying its “unit value” by $31.58. All conputed fees
shoul d be rounded to the next higher multiple of .10$.

Any inquiries concerning the Fee Schedul e herein
establi shed should be made with the Adm nistrator or the
Medi cal Advisor of the Disability Conpensation Division

DO NOT DI SCARD THI S FEE SCHEDULE. UNI T VALUES FOR 1994 AND
1995 WLL BE PUBLI SHED ON JANUARY 1, 1994 AND JANUARY 1,

1995.
UNIT VALUE FOR 1993 = $ 31.58
UNIT VALUE FOR 1994 = $ 34.56
UNI T VALUE FOR 1995 = $ 33.54

NOTE: Medical care pursuant to section 431-10C, Hawai i

Revi sed Statutes relating to Motor Vehicle Insurance Law, i
governed by section 16-23, Hawaii Adm nistrative Rules. Al
inquiries should be directed to the Department of Commerce
and Consunmer Affairs.

s
I

6 HAR § 16-23-115 states:

(a) Exhibit A at the end of Title 12, Chapter 13, entitled
“Workers’' Conmpensation Medical Fee Schedule,”is made a part
of this chapter and shall be used to determ ne the maxi num
(continued. . .)
5
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becane effective on June 1, 1993, adopted the fee schedul e

contained in HAR Title 12, chapter 13 for no-fault purposes.

In 1995, the Legislature anended the workers’

conpensation laws to provide that charges for nedica

and

rehabilitative services rendered to recipients of workers’

conpensati on benefits shall not exceed 110% of the fees set by

the federal governnent’s Medicare schedule. This provision was

section 7 of Act 234 (1995 Session Laws of Hawai‘i) and is

codified as HRS § 386-21(c). HRS § 386-21(c) (Supp. 1995)

provides in relevant part:

(c) As _of June 29, 1995, and for each succeeding
fiscal year thereafter, the charges shall not exceed one

hundred ten percent of fees prescribed in the Medicare

Resource Based Rel ative Value Scale system applicable to

Hawai i as prepared by the United States Departnent

of Health

and Human Services, except as provided in this subsection

(Enmphases added).

Fol |l owi ng the adoption of Act 234, the comm ssioner

i ssued a nmenorandum dat ed August 7, 1995 addressed to “All Motor

5(...continued)

al | owabl e fees using the procedure codes and unit

val ues

established by the department of | abor and industrial

relations pursuant to section 386-21, HRS

(b) For the purposes of this section “private patient” means

a patient not covered by insurance. No provider

shal |

charge a fee in excess of that charged to a private patient
plus ten per cent of the private patient charge (for

conpensation for no-fault procedural requirements).

request by the insurer, a provider shall submt

Upon

a statenment

item zing the private patient charges for services and
supplies furnished to the claimnt during a one-year period

precedi ng the date of the request. Requests shal

submtted in witing within twenty days of receipt
charge allegedly in excess of the all owable anount.
provi der shall reply in witing within ten days of

of the request.

(c) This section supersedes section 12-13-92, as it

to injuries covered by no-fault benefits.

(Emphasi s added.)
6
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Vehicle Insurers Licensed in Hawaii” regarding the “Medicare Fee
Schedul e Applicable to No-Fault Cains”. This nenorandum st at ed
t hat

In Section 7 of Act 234, the Workers’' Conpensation Medica
Fee Schedule contained in Title 12, Chapter 13, HAR,

was replaced by the Medicare Fee Schedul e. Mor e
specifically, the Act mandates that charges for medica

care, services, and supplies shall not exceed one hundred
ten percent of fees prescribed in the Medical Resource Based
Rel ati ve Value Scale system as prepared by the United Stated
Departnment of Health and Human Services (Medicare Fee
Schedul e) .

(Enmphases added).
Pursuant to the change in the workers’ conpensation fee

schedul e, the conm ssioner instructed insurers that

effective June 29, 1995, charges for services specified in
section 431:10C-103(10)(A) (i) and (ii), HRS, except of
emergency services provided within seventy-two hours
following a motor vehicle accident, shall not exceed one
hundred ten per cent of the participating fees prescribed in
the Medicare Fee Schedul e.

(Enphases added).

The commi ssioner reiterated the instructions contained
in the August 7, 1995 nmenorandumin a subsequent, Septenber 25,
1995 nmenorandum  The Sept enber nenorandum stated that paynents
for nedical and rehabilitative serviced provided under no-fault
coverage shall not exceed 110% of the charges prescribed in the
Medi care fee schedule. The comm ssioner also noted that since
t he governor’s approval of Act 234 on June 29, 1995, the
| nsurance Division had been “inundated with questions and
conplaints regarding nedical fees[,]” and that while Act 234 was
signed into | aw on June 29, 1995, “the proposed nedical fee
schedul e rul es have yet to be approved with the Departnent of

Labor and Industrial Relations.” Thus, the comm ssioner
7
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i nstructed that pending the DLIR s approval of the new nedical
fee schedule, “we encourage all parties to reasonably negotiate
t he nedi cal fees.”

The DLIR formally approved the workers’ conpensation
fee schedule, conformng its regulations to the mandates of Act
234, by repealing HAR Title 12, chapter 13 effective January 1,

1996 and adopting Title 12, chapter 15 on the sane date.’ Thus,

as of January 1, 1996, Title 12, chapter 15 established that the

perm ssi bl e workers’ conpensation fee schedul e charges not exceed

110% of the Medicare level as required by HRS § 386-21.

7 The preambl e dated January 1, 1996 to HAR Title 12, chapter 15
st at ed:

Title 12, Chapter 13 Workers’' Conpensation Medical Fee
Schedul e has been repealed effective January 1, 1996 and
this medical fee schedule (Title 12, Chapter 15) has been
adopted and is effective January 1, 1996

The cal cul ated “value of one unit” is $33.54 based on
the unit value for 1995. The fee for each procedure should
be conmputed by multiplying its “unit value” by $33.54.

Medi cal care pursuant to section 386-21, Hawai
Revised Statutes, relating to the Workers’' Conmpensation Law,
is governed by Title 12, Chapter 15, Hawaii Adm nistrative
Rules. Any inquiries concerning the Medical Fee Schedul e
herein established should be directed to the Disability
Compensati on Division. For copies of the Medicare Fee
Schedul e Relating to workers’ conpensation, contact the
Di sability Conpensation Division office on your island

DO NOT DI SCARD THI S FEE SCHEDULE

NOTE: Medical care pursuant to section 431-10C, Hawai i
Revi sed Statutes, relating to Motor Vehicle Insurance Law,
is governed by chapter 16-23, Hawaii Adm nistrative Rules.
Al'l inquiries should be directed to the Department of
Comrerce and Consumer Affairs.

(Emphases added.)
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Subsequent |y, the comm ssioner anended the no-fault
adm ni strative rules, HAR § 16-23-115 (1998),8% to reflect the
earlier adoption of Title 12, chapter 15 by the director. The
new rul es took effect on January 1, 1998.

In 1997 and 1998, HRS § 431:10C- 308.5 was anended.
However, the | anguage referring to HAR Title 12 chapter 13 in the
statute was not del et ed.

On Novenber 17, 1999, HPN as the assignee of the clains
of approxi mately 550 Hawai ‘i health care providers who provided
“personal injury protection benefits,” as defined in HRS §

431: 10C-103.5, to “insureds,” as defined in HRS § 431: 10C 103°

8 HAR 8§ 16-23-115(a) states:

(a) Charges for nedical services shall not exceed one
hundred ten percent of participating fees prescribed in the
Medi care Resource Based Rel ative Value Scale System
applicable to Hawaii (Medicare Fee Schedule) or Exhibit A at
the end of of Title 12, Chapter 15, entitled “Wrkers
Compensati on Suppl enmental Medical Fee Schedule” (Exhibit A).
The Medi care Fee Schedul e and Exhibit A, together herein
referred to as the “medical fee schedule,” is nmade a part of
this chapter and shall be used to determ ne the maxi mum

al |l owabl e fees using the procedure codes and unit val ues
establ i shed by the department of |abor and industri al
relations pursuant to section 386-21, HRS. Any subsequent
amendnment by the department of | abor and industria
relations to the Medicare fee schedule and Exhibit A, shall
be incorporated into this chapter by reference

(Enphases added.)

® HRS § 431:10C-103 (Supp. 2003) states in relevant part:

“lnsured” means:

(1) The person identified by name as insured in a notor

vehicle insurance policy conplying with section 431:10C-301

and

(2) A person residing in the same household with a named

i nsured, specifically:

(A) A spouse or reciprocal beneficiary or other relative of a
named i nsured; and

(B) A mnor in the custody of a named insured or of a relative
residing in the same household with a named insured

A person resides in the same household if the person usually makes

(conti nued. . .)
9
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from 1995 to 2000 filed a conpl ai nt agai nst Defendants, as
“insurers”.'® The conplaint alleged that Defendants’ i nsureds
sustained injuries as a result of the operation, naintenance or
use of an insured vehicle and thereafter received nedical or
ot her services fromone or nore of HPN s assignors; and that
after the repeal of HAR Title 12 chapter 13, Defendants
i nproperly paid reduced anmounts for services based on the new
wor kers’ conpensation fee schedul e established in HAR Title 12
chapter 15. The conpl aint requested that HPN be awarded “t he
anount equal to the difference between what defendants paid to
Plaintiffs’ Assignors and that amount legally owed to Plaintiff’s
Assi gnors under the ‘workers’ conpensation schedul es’ as defined
in Section 431:10C-308.5, HR S., together with an award of
interest, costs, [and] attorneys’ fees . . . ."%1

In 2000, the Legislature adopted Act 138, effective My

30, 2000*2 whi ch anended HRS § 431: 10C-308.5 by, anobng ot her

9. ..continued)
the person’s home in the same famly unit, which may include
reci procal beneficiaries, even though the person temporarily lives
el sewhere.

Al t hough HRS § 431:10C-103 was anended in 1997, 1998, 1999 and 2000, the
definition of “insured” remained substantially the sane.

10 HRS § 431:10C-103 states that “'insurers’ means every person
hol ding a valid certificate of authority to engage in the business of making
contracts of notor vehicle insurance in this State. For purposes of this
article, insurer includes reciprocal or inter-insurance exchanges.”

1 HPN argues that “[b]leginning in 1993 and continuing at all times
t hrough May 30, 2000,” insurance carriers were required to pay for services
rendered by health care providers according to HAR Title 12 chapter 13
wor kers’ conmpensation fee schedul es.

12 Act 138 8§ 4 stated that “[t]his Act shall take effect upon its
approval .” The act was approved on May 30, 2000. Act 138, 2000 Session Laws
(continued...)
10
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things, deleting the references to HAR Title 12, chapter 13. The
current version of HRS § 431:10C 308.5 (Supp. 2003) provides in

rel evant part as follows:

(a) As used in this article, the term “workers
conpensation supplenmental medical fee schedule” means the
schedul e adopted and as may be anended by the director of
| abor and industrial relations for workers’' conpensation
cases under chapter 386, establishing fees and frequency of
treat ment quidelines. References in the workers
compensation suppl enental medical fee schedule to “the

empl oyer”, “the director”, and “the industrial injury”,
shall be respectively construed as references to “the
insurer”, “the conm ssioner” , and “the injury covered by
personal injury protection benefits” for purposes of this
article.

(b) The charges and frequency of treatment for

services specified in section 431:10C-103.5(a), except for

emergency services provided within seventy-two hours

following a motor vehicle accident resulting in injury,

shall not exceed the charges and frequency of treatnment

perm ssible under the workers’ compensation supplementa

medical fee schedule. . . . The comm ssioner may adopt adm nistrative rules re
treatment for injuries covered by personal injury projection benefits. I f
adopted, these adm nistrative rules shall prevail to the extent that they are
inconsistent with the workers’ compensation supplemental medical fee schedul e.

(Enmphases added.)

On April 6, 2000, HPN noved for partial sumary
j udgnment on the ground that the HAR Title 12 Chapter 13 workers’
conpensati on fee schedul es controlled the reinbursenents owed
HPN s assignors at |east through Decenmber 31, 1997.% The court

denied HPN' s notion but granted, sua sponte, sunmary judgnent in

favor of Defendants. On Septenber 12, 2000, judgnment in favor of

2. . continued)
of Hawai ‘i, at 271.
13 HPN' s notion for partial summary judgment, states that “[t]his

moti on focuses on the period beginning in 1993 through December 31, 1997. The
nmoti on denonstrates that for this period of time there is no doubt that the
def endant insurance conpanies were required to pay HPN s assignors for no-
fault services at the rates set forth in HAR Title 12, Chapter 13.”

11
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Def endants and agai nst HPN was filed. On Cctober 2, 2000, HPN
filed a notice of appeal.
1.

On appeal, HPN appears to argue that the court erred:
(1) inignoring well-settled principles of statutory construction
by deviating fromthe plain and unanbi guous | anguage of HRS 8§
431:10C-308.5, (2) in failing to construe HRS § 431:10C 308.5 as
a “reference statute” and applying rules of statutory
construction applicable to reference statutes, (3) in treating
t he adoption of HAR Title 12, chapter 15, for workers’
conpensati on purposes, as an anendnent to HAR Chapter 13, thereby
i ncorporating an unintended fee schedule for no-fault purposes, '
and (4) in failing to recognize that HRS § 431: 10C- 308. 5(b)
states that if there is an inconsistency between the workers’
conpensati on fee schedule and the rul es adopted by the

commi ssi oner, the comm ssioner’s adopted rules should prevail.

14 HRS § 1-25 states that “[w] henever reference is made to any
portion of the Hawaii Revised Statutes or of any other |aw of the State, the
reference applies to all amendnments thereto.” (Enphasis added). I nsof ar as
Def endant All state argues that this court should apply HRS 8§ 1-25 (1993), it
is incorrect. HAR Title 12, chapter 13 was not amended, but repeal ed

Therefore, HRS 8 1-25 is inapplicable.

The court orally ruled that the enactment of HAR Title 12, chapter
15 was an anmendment to HRS § 431:10C-308.5. Although we conclude that the
repeal of HAR Title 12, chapter 13 and the enactment of HAR Title 12, chapter
15 was not an amendment to HRS § 431:10C-308.5, this court may still affirm
the court’s order granting sunmary judgnment against HPN. See Agsalud v. Lee
66 Haw. 425, 430, 664 P.2d 734, 738 (1983) (reiterating the general rule that
“Iw] here the decision belowis correct it must be affirmed by the appellate
court though the |ower tribunal gave the wrong reason for its action”
(citation omtted)).

12
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On appeal ,

[wWe review the circuit court’s grant or denial of summary
judgnment de novo. The standard for granting a motion for
summary judgment is settled: Sunmary judgnment is appropriate
if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any materi al
fact and that the moving party is entitled to judgment as a
matter of law. A fact is material if proof of that fact
woul d have the effect of establishing or refuting one of the
essential elenments of a cause of action or defense asserted
by the parties. The evidence nmust be viewed in the |ight
nost favorable to the non-moving party. |In other words, we
must view all of the evidence and the inferences drawn
therefromin the |Iight most favorable to the party opposing
the notion.

State Farm Auto. Ins. Co. v. Gepaya, 103 Hawai i 142, 145, 80

P.3d 321, 324 (2003) (citations omtted).
V.

First, HPN argues that “HRS § 431:10C-308.5 clearly
sets forth the applicable fee schedule, and departure fromits
pl ai n and unanbi guous | anguage cannot be justified.” However,
““when there is doubt, doubl eness of neaning, or
i ndi stinctiveness or uncertainty of expression used in a statute

an anbiguity exits.”” Franks v. Gty & County of Honolulu, 74

Haw. 328, 335, 843 P.2d 668, 672-73 (1993) (quoting State v.
Sylva, 61 Haw. 385, 388, 605 P.2d 496, 498 (1980)). The | anguage
in HRS § 431:10C 308.5(a) stating that worker conpensation
schedul es refer to “schedul es adopted and as nay be anmended by
the director” appears inconsistent wth the express reference to
HAR “sections 12-13-30, 12-13-35, 12-13-38, 12-13-39, 12-13-45,
12-13-85 and through 92, and 12-13-94," inasnuch as the power of
the director to “adopt” schedul es could negate the specific HAR

13
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provi sions enunerated in the statute. Thus, an anbiguity as to
the legislature’s intent is present in the statute. “If
statutory | anguage i s anbi guous or doubt exists as to its

nmeani ng, ‘[c]lourts may take legislative history into

consideration in construing a statute. Franks, 74 Haw. at 341,

843 P.2d at 674 (quoting Life of the Land v. City and County of

Honol ulu, 61 Haw. 390, 447, 606 P.2d 866, 899 (1980)).

As stated previously, when the |egislature enacted HRS
§ 431:10C-308.5(a) and (b) in 1992, it indicated that the statute
“[e]stablish[ed] a nedical fee schedule which limts charges and

frequency of nedical services and treatnent by adopting, by

reference, the workers’' conpensation fee schedul e and

guidelines[.]"* Sen. Conf. Comm Rep. No. 161, in 1992 Senate

Journal, at 826 (enphasis added). To reiterate, the |egislature
expl ai ned that “[medical cost containnent . . . wll be
acconpl i shed by adoption of a fee schedul e nodel ed on the

wor kers’ conpensation nedical fee schedule.” Hse. Stand. Comm
Rep. No. 1271-92, in 1992 House Journal, at 1391. The

| egi sl ature, thus, adopted the workers’ conpensation fee schedul e
by reference in order to inplenent its intent to contain costs of

not or vehi cl e i nsurance.

15 Al t hough this | anguage could be read to refer only to Title 12,

chapter 13, which was in effect at the time, based on subsequent | egislative
hi story, the | anguage in question was intended to refer to worker conpensation
schedul es generally. See discussion, infra.

14
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As undi sputed by the parties, HAR Title 12, chapter 15
further reduces paynents and hence costs in conparison with the
schedul e pronulgated in HAR Title 12, chapter 13. 1In doing so,
HAR Title 12, chapter 15 is consistent wth the intent of HRS §
431: 10C-308.5. However, HAR Title 12, chapter 13, allow ng for
hi gher paynments was clearly inconsistent wth “the purposes and
policies of the act[,]” after the adoption of HAR Title 12,
chapter 15. Franks, 74 Haw. at 341, 843 P.2d at 674.

V.

HPN poi nts out, however, that the legislature did not
nodify the reference in HRS § 431:10C-308.5 to HAR Title 12
chapter 13 although the statute was tw ce subsequently anended in
1997 and 1998. But letters fromthe State Actuary!® were
submtted during the |legislative debates on the 2000 anmendnent

and explain that the 2000 bill “renoves the referenced sections

commensurate with the original intent of the legislation. These

sections were not neant to apply indefinitely, but were included
as reference to the sections that were applicable at the tinme of
t he passage of HB 100, CD 1 of 1997.”! 2000 House Journal, at

711 (enphasis added).

16 Representative Menor, speaking in support of the amendnents to the

bill regarding HRS 8 431:10C-308, HB No. 2476, stated that “this nmeasure will
not result in any increased cost in auto insurance. The State Actuary has
confirmed that there will be no cost increase.” 2000 House Journal, at 710.
Representative Menor submtted the letters received by the State Actuary from
which this court quotes. 2000 House Journal, at 711.

17 The state actuary’s reference to HB 100, CD 1 of 1997 is a
reference to the 1997 amendment to the motor vehicle insurance |aw including
HRS § 431:10C-308.5. This reference apparently is to the fact that sections
of HAR Title 12, chapter 13, were still listed in the statute

15



***FOR PUBLICATION***

According to the 2000 | egislature, the 1992 bill
amendi ng HRS 8§ 431: 10C-308.5 was “designed to produce savings for
Hawai i s motor vehicle insurance purchasers[?®]. . . . The basis

of the savings was and is derived fromthe reference to the

wor kers’ conpensation nmedical fee schedul es ‘' adopted and as may

be anended by the director of |abor and industrial relations for

wor kers’ conpensation cases under chapter 386, establishing fees
and frequency of treatnment guidelines.”” 1d. (enphasis added).
Wil e the 2000 anmendnents to HRS § 431: 10C-308.5 del eted the
references to the HAR Title 12, chapter 13 sections, the
| egi slature retained the textual reference to workers’
conpensati on fee schedul es “as may be anmended by the director of
| abor and industrial relations for workers’ conpensation cases
under chapter 386, establishing fees and frequency of treatnent
gui del i nes.”

In certain circunmstances® this court may | ook to
“subsequent |egislative history . . . to confirmits

interpretation of an earlier statutory provision.” Macabio v.

TIGIns. Co., 97 Hawai‘i 307, 317, 955 P.2d 100, 110 (1998). As

expressed by the 2000 | egislature, HRS 8 431:10C 308.5 was not

18 Wth regard to amendments to the no-fault insurance |aw, including

the incorporation of the workers’ conpensation fee schedule, the |egislature

related that “[t]he purpose of this bill as received by your Commttee is to
amend the no-fault law with the intent of reducing and stabilizing the soaring
cost of motor vehicle insurance in this state.” Conf. Comm Rep. No. 161, in

1992 Senate Journal, at 825. See supra

19 It is inportant to note that “while arguments predicated upon
subsequent [l egislative] actions nust be weighed with extreme care, they
shoul d not be rejected out of hand as a source that a court may consider in
the search for legislative intent.” Andrus v. Shell Ol Co., 446 U S. 657
666 n.8 (1980).
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intended to permanently reference HAR Title 12, chapter 13. This
subsequent | egislative pronouncenent is persuasive insofar as it
is consistent with the original purpose of the statute as
expressed by the 1992 | egislature. The workers’ conpensation fee
schedul e was intended to help “produce savings for Hawaii’s notor
vehi cl e i nsurance purchasers” and “reduc[e] and stabliz[e] the
soaring cost of notor vehicle insurance in this state.” Sen.
Conf. Comm Rep. No. 161, in 1992 Senate Journal, at 825.
Applying a costlier fee schedule, such as HAR Title 12 chapter
13, would not conport with this legislative intent. In light of
the |l egislature’ s objective of containing no-fault insurance
costs, it would be absurd to construe HRS § 431: 10C 308.5 as
permanent|ly incorporating the sections fromHAR Title 12, chapter
13.

VI .

Second, HPN contends that HRS § 431:10C 308.5 was a
“reference statute” and as such, “the rules of construction
applicable [to it] require that the reference to HAR Title 12,
Chapter 13 remain effective for no-fault purposes even after the
repeal of that chapter for workers’ conpensation purposes.” A
“reference statute” refers to or incorporates by reference

anot her statute or rule. See Davis v. Quinn, 43 Haw. 261, 266-67

(1959); see also Knowes v. Holly, 513 P.2d 18, 22 (Wash. 1973)

(“Reference statutes are those which refer to, and by reference

adopt wholly or partially, preexisting statutes or which refer to
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ther statutes and nmake them applicable to an existing subject of
legislation.”). HRS § 431:10C-308.5 was a reference statute
insofar as it incorporated by reference specific provisions of
t he HAR

However, “[t]he question whether one statute adopting
provi sions of another by reference will be affected by anendnent
or repeal of the adopted statute is one of |legislative intent and

purpose.” A. L. Canpbell, Jr. v. T.D. Hunt, 115 S.E. 2d 682, 684

(Ga. App. 1967). “In the absence of legislative intent

resort nust be had to rules of construction.” Union Cenetery v.

Cty of MIwaukee, 108 N.W2d 180, 181 (Ws. 1961). The comon

| aw rul es of construction distinguish between specific and

general references. |[d.

When the adopting statute incorporates an earlier statute or
a limted and a particular provision thereof by specific
reference, such incorporation takes the statute as it

exi sted at the tinme of incorporation and does not
prospectively include subsequent nodifications or a repea

of the incorporated statute or portions thereof. However
when a statute incorporates the general |law on a particular
subject, the reference is construed to mean that such
statute as it exists at the time of incorporation and at any
given tinme thereafter is incorporated. Thus a genera
reference adopts prospectively the future alterations and
even the repeal of the incorporated | aw.

ld. at 181-82 (internal citations omtted) (enphases added). The
di stinction between a general and specific reference, as the
W sconsi n Suprene Court explained, “lies in the manner of

reference and what is incorporated.” 1d. at 182.

A specific reference refers specifically to a particular
statute by its title or section nunber and incorporates only
a part of the law on a subject. A general reference refers
generally to the law on a subject and incorporates the
entire subject matter.

o
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HRS 8§ 431: 10C- 308.5 did nmake specific reference to HAR
88§ “12-13-30, 12-13-35, 12-13-38, 12-13-39, 12-12-45, 12-13-85
t hrough 92, and 12-13-94.” The statute al so advises that the
wor kers’ conpensation fee schedul e “neans the schedul e adopt ed
and as nmay be anended by the director[.]” This |language is
seenmi ngly inconsistent with the construction of HRS § 431: 10C
308.5 as a specific reference statute. |If HRS § 431:10C-308.5 is
interpreted as a specific reference statute, then a court would
apply “the [referenced] statute as it exists at the tine of
incorporation.” 1d. However, the | anguage enbodying the
director’s power to adopt and amend a workers’ conpensation fee
schedul e is inconsistent with a construction of HRS § 431: 10C
308.5 as a specific reference statute. The Tenth G rcuit stated

t he general rule that

[a] statute of specific reference incorporates the provision
referred to fromthe statute as of the time of adoption

wi t hout subsequent amendments, unless the |egislature has
expressly or by strong inplication shown its intention to
incorporate subsequent amendments with the statute. In the
absence of such intention subsequent amendments of the
referred statute will have no effect on the reference
statute. Simlarly, repeal of the statute referred to will
have no effect on the reference statute unless the reference
statute is repealed by inplication with the referred

st at ut e.

Curtis Anbul ance of Florida, Inc. v. Bd. of County Conmir of

County of Shawnee, Kansas, 811 F.2d 1371, 1378-79 (10th G

1987) (enphasis added) (quoting 2A Sutherland, Statutory
Construction, 8 51.08 (4th ed. 1984)).
The | egislature’ s apparent design that a workers’

conpensati on fee schedul e coul d be adopted and anended by the
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di rector, cannot be harnoniously reconciled with the statutory
construction rule that specific references, apply the referenced
statute as it exists at the tinme of incorporation. Therefore, it
woul d be illogical to conclude that the |egislature would have in
one phrase contenpl ated adoption of a workers’ conpensation fee
schedul e and changes thereto and then in the next phrase, intend
to apply only the specific Title 12 chapter 13 provisions as they
were at the time of incorporation.

Hence, although specific sections of HAR Title 12
chapter 13 are referred to, the expressed intent of the
| egi sl ature conpels us to construe the reference to workers’

conpensation fee schedules as a general one. See Dir., Ofice of

Wor kers’ Conpensation Prograns v. Peabody Coal Co., 554 F.2d 310,

324 (7" CGir. 1977) (determning that effect of a statute could
render “facially specific references . . . [to] operate as

general legislative references”); see also George Wllians Coll.

V. Village of Wllianms Bay, 7 N.W2d 891, 894 (Ws. 1943)

(holding that although |aw was referred to by specific section
nunbers, the |l egislature adopted the “general [aw’ on the subject
of sewer assessnents”). These cases are anal ogous to this case.

I n Peabody Coal Co., the Seventh Circuit held that the

Federal Coal Mne Health and Safety Act was “a general reference
[ statute] masquerading as a specific and descriptive reference.”

Peabody Coal Co., 554 F.2d at 329. The Seventh Crcuit reasoned

that Congress did not intend the courts of appeals to exercise
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original jurisdiction over subrogation suits arising from bl ack
lung clains because “[i]n view of the normal distribution of
trial and appellate responsibilities and in view of the conplete
absence of any legislative history denonstrating Congressional
intent to assign basic trail responsibilities to the various
courts of appeal, we are not inclined to so rule.” 1d. at 329-
30. Thus al though Congress “left unnodified the cross-
referencing language . . . at the very tinme it was assigni ng new
letters to the subsections [referenced,]” the Seventh G rcuit
held that “the only realistic reading of the amended [ st at ute]

requires a substitution of the correct subsection letters.”

Simlarly the Wsconsin Suprenme Court held that a
statute granting rights of appeal to a | andowner was a general
reference statute despite references to sections of a statute

[imting appeal rights. George Wllans Coll., 7 NW2d at 894.

That court determ ned that the “whol e schene of procedure used in
the cities [allowing a | andowner to appeal to circuit court] is
clearly adopted.” 1d. Despite the fact that the 1919 anendnent
to the sewer statute incorporated a specific subchapter which did
not contain a provision allowi ng for appeals to the circuit

court, the Wsconsin court, relying on the revisor’s note
attached to the 1919 anendnent and a subsequent anmendnent t hat
referenced statutes that allowed for appeals, held that the

| andowner had the right to appeal a special assessnent for
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construction of a sewer easenent which he gave to a nearby
village. 1d.

A general reference construction of HRS § 431: 10C- 308.5
woul d be conpatible with the |egislature s continuing objective
of “reduc[ing] and stabliz[ing] the soaring cost of notor vehicle
insurance in this State.” Conf. Comm Rep. No. 161, in 1992
Senate Journal, at 825. A general reference construction would
al so adhere to the “establish[nment of] a nedical fee schedule
which imts charges and frequency of nmedical services and
treatment by adopting, by reference, the workers’ conpensation
fee schedul e and guidelines[]” as they may be altered fromtine
to time. |d. at 826. Finally, a general reference construction
is consonant with the legislature’ s renoval of any reference to
the provisions in HAR Title 12, chapter 13, as indicative of the
intent underlying the 1992 enactnent of HRS § 431:10C 308.5, that
the provision be treated as a general reference one.

Consequently, inasnuch as HRS § 431:10C 308.5 nust be
construed as generally referring to worker conpensation fee
schedul es, we hold HAR Title 12 chapter 15 was the governing fee
schedul e under HRS § 431:10C-308.5 at the tinme of its adoption by
the director.

VI,

Lastly, HPN argues that “by statute, no-fault

adm ni strative rules adopted by the insurance comm ssi oner,

including HAR Title 12, Chapter 13, prevail over inconsistent
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changes to the workers’ conpensation schedul es adopted by the
Director of DLIR” HRS § 431:10C 308.5(b) states that “[t] he
conmi ssi oner may adopt administrative rules relating to fees or
frequency of treatnment for injuries covered by personal injury
protection benefits. |If adopted, these adm nistrative rules
shall prevail to the extent that they are inconsistent with

wor kers’ conpensation schedules.” HPN observes that in 1993 the
| nsurance Comm ssi oner adopted the workers’ conpensation fee
schedule in HAR Title 12, chapter 13. Therefore, according to
HPN, HAR Title 12, chapter 13 should prevail over inconsistent
changes to the workers’ conpensation fee schedul e adopted by the
director. |Inasnuch as we have construed HRS § 431:10C- 308.5 as a
general reference statute, it is manifest that the schedule in
HAR Title 12, chapter 13 should not have been applied. As with
HRS § 431:10C-308.5, it would be absurd to enforce admnistrative
rules that were contrary to this prem se.

Wil e the conm ssioner did not anmend the rules, he
correctly enforced the schedule in HAR Title 12, chapter 15. 1In
a 1995 nenorandumto all motor vehicle insurers |icensed in
Hawai ‘i, the conm ssioner stated that “[p]Jursuant to section
431: 10C-308.5, HRS, no-fault benefits for medical and
rehabilitative services are paid in accordance with the workers’
conpensati on schedul e as adopted and anended by the Director of
Labor and Industrial Relations.” The legislature, in enacting

HRS 8§ 431: 10C- 308.5 expressly relied upon the insurance
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commi ssion efforts “to effectuate the intent of the legislature
in enacting the various anendnents included in this bill[.]”
Conf. Comm Rep. No. 161, in 1992 Senate Journal, at 826.
Specifically, the legislature “enphasize[d] that the reforns
offered by this bill . . . are hinged upon a tenacious regulatory
effort by the insurance comm ssioner to assess and nonitor the
effects of the reforns in stabilizing and further reducing notor
vehicl e insurance rates.” 1d. Under the circunstances, and
because the conmm ssioner’s nenorandum directed insurers to apply
Title 12 chapter 15, this fee schedul e was properly applied by
i nsurers.
VI,
Based on the foregoing, the Septenber 12, 2000 judgnment

of the court is affirned.
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